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MYERS, J., FOR THE COURT:
1. L ester Hopson appeal sthe chancellor'sruling which atered the property settlement agreement with
his ex-wife, Sandra Hopson, and increased the amount of child support Lester was responsiblefor paying.
Lester appeals assarting:

1. THE CHANCELLOR ERRED IN MODIFYING THE PROPERTY SETTLEMENT AND
THE CHILD SUPPORT



STATEMENT OF FACTS

12. Lester and Sandra Hopson were granted a divorce on March 13, 2000. The two executed a
property settlement agreement, which was incorporated into the divorce decree. Pursuant to the
agreement, Sandra was to pay off her student loans. She had taken out loans with a balance of
approximately $1,500 prior to her marriage and taken out loans of approximately $30,000 during the
marriage. She recelved her van plus $1,500 from the sdle of stock. Lester received, pursuant to the
agreement, the house, furniture, livestock, two trucks, and a retirement account. The reason for the
seemingly inequiteble division is because the couple had no equity in the property. Lester agreed to pay
the $183,570 in debt owed on the property, including the debt owed on the van Sandrawas to receive.
113. Lester and Sandrahad achild who wasfiveyearsold a thetime of divorce. Sandrawas awarded
custody of the child. Lester wasto pay each month the greater of 10% of his adjusted gross income or
$400 as child support.

14. The divorce was granted on March 13, 2000. On April 2, 2001, Sandra filed a motion which
asked for amodification of the decree. Sandra sought to change the property settlement concerning the
gudent loans. Sandraclaimed that she understood that shewasto be respongblefor only the student loans
she obtained prior to marriage, not the ones she obtained during the marriage. Sandra dleged that she
discovered the student loans taken out by her during marriage were not being paid when she attempted to
secure another loan in late fal of 2000. She argued that the student loans taken out by her during the
marriage were commingled with family funds and did not benefit her done. She argued that it was
impossible for her to pay back the student loan with the sdlary she earned. Sandra aso clamed that her

attorney actualy was paid by Lester and worked closely with Lester and that resulted in her not receiving



proper legd advice. Lester argued that the property settlement was specifically clear that Sandrawas to
be respongible for the entire student loan amount.

5. Sandraaso claimed that Lester'sincome had increased from gpproximately $48,000 to $72,000
and that the child had gresater expenses thus necessitating an increase in child support.

T6. The chancdllor ruled in favor of Sandraon February 4, 2002. The property settlement agreement
was modified resulting in Lester having to pay hdf of the remaining sudent loans. The chancellor dso
increased the amount of child support Lester was to pay. Lester was to now pay each month fourteen
percent of his adjusted grossincome. Lester sought a reconsideration of the decision. It was denied on
April 1, 2002. Lester then filed histimely apped.

LEGAL ANALYSIS
Student Loans

q7. A true and genuine property settlement agreement is no different from any other contract, and the
mere fact that it is between a divorcing husband and wife, and incorporated in a divorce decree, does not
changeitscharacter. East v. East, 493 So. 2d 927, 932 (Miss. 1986); Inre Estate of Kennington, 204
S0. 2d 444, 449 (Miss.1967). Agreements created in the process of the termination of the marriage by
divorce are contracts,"made by the parties, upon consideration acceptable to each of them, and the law

will enforce them." McManus v. Howard, 569 So.2d 1213, 1215 (Miss.1990). M.R.C.P. 60(b) reads:

On motion and upon such terms as are just, the court may relieve a party or his lega
representative from afina judgment, order, or proceeding for the following reasons:

(1) fraud, misrepresentation, or other misconduct of an adverse party;

(2) accident or mistake;

(3) newly discovered evidence which by due diligence could not have been discovered in
time to move for anew trid under Rule 59(b);



(4) the judgment isvoid;

(5) the judgment has been satisfied, released, or discharged, or a prior judgment upon

whichit is based has been reversed or otherwise vacated, or it isno longer equitable that

the judgment should have prospective gpplication;

(6) any other reason judifying relief from the judgment.

The motion shdl be made within a reasonable time, and for reasons (1), (2) and (3) not

more than Sx months after the judgment, order, or proceeding was entered or taken. A

motion under this subdivision does not affect the findlity of a judgment or suspend its

operation. Leave to make the motion need not be obtained from the gppellate court unless

the record has been transmitted to the appellate court and the action remains pending

therein. Thisrule does not limit the power of a court to entertain an independent action to

relieve aparty from ajudgment, order, or proceeding, or to set aside ajudgment for fraud

uponthe court. Writsof coram nobis, coram nobis, auditaquerela, and bills of review and

billsin the nature of abill of review, are abolished. The procedure for obtaining any relief

from a judgment shal be by motion as prescribed in these rules or by an independent

action and not otherwise.
118. InMississippi, we gtill have courts of equity. Our chancellorsare granted broad equitable powers.
Legter argues that Sandrals motion was not made within a reasonable time after the divorce.  Although
Legter argues that it was two years from the date of divorce to the date of the chancellors modification, it
was actudly only alittle over a year from the time of the divorce to the date of Sandra filing the request.
The delay in the ruling on the motion was due to continuances granted for Lester's benefit.
T0. The settlement agreement specificaly stated that Sandra was responsible for her student loans.
Sandraagreed to the settlement. The settlement was not vague nor ambiguous. Sandraattempted to show
that her sdlary had not increased and that she would be unable to repay the amount of theloans. Shedso
argued that the student loans were for the benefit of the family, not her done. Sandradid obtain amaster's
degree in education. The chancellor abused her discretion in modifying the settlement agreement. A
mistaken interpretation on the part of Sandraisnot ajudtifiable reason to modify the decree. Thedecision

to modify the property settlement is reversed and rendered.

4



Child Support

9110.  Inorder to judtify the modification of the child support provisons of adivorce decree, the moving
party must show that there has been a materid or substantid change in the circumstances of one of the
parties. Shipley v. Ferguson, 638 So. 2d 1295, 1298 (Miss.1994). The chancellor is afforded broad
discretionin the modification of child support, and wewill reverse"only when heis manifestly wrongin his
finding of facts or has abused hisdiscretion.” Bruce v. Bruce, 687 So. 2d 1199, 1202 (Miss. 1996).
711.  Asfor the child support, Lester's sdlary increased from $48,000 to $72,000. Sandra presented
evidence to the chancellor that the needs of the child had increased. Sandra also showed that Lester was
paying anamount lessthan the statutory amount. Lester arguesthat there was no changein circumstances.
112. Leger'sonly other argument isthat the chancellor failed to consder the fact that Lester now has
another child by his new wife. Missssppi Code Annotated 8§ 43-19-101(3)(d) is not an absolute
requirement, but alows the chancellor the discretion to consder the presence of other children in
determining child support.

CONCLUSION
113.  The chancdlor was correct in modifying the child support. We find no abuse of discretion in that
ruling and thus affirm. We do reverse and render the decison to modify the property settlement agreement.
The agreement was not vague, nor ambiguous. Sandradoes not show any judtifiable reason to modify the
agreement.
114. THEJUDGMENT OF THEALCORN COUNTY CHANCERY COURT ISAFFIRMED
IN PART AND REVERSED AND RENDERED IN PART. COSTSOF THISAPPEAL ARE

TO BE DIVIDED EQUALLY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, CHANDLER AND GRIFFIS, JJ., CONCUR.



